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contract, the benefactor from liability for the negligence of the 
servants in administering the charity, if the benefactor has used 
due care in the selection of those servants," but as the fellow- 
servant rule was applied this may be held purely a dictum. 

In the principal case four propositions are laid down as 
sustained by the American courts, viz. : 1. That a trust fund 
cannot be taken to satisfy damages to a person suffering injury 
from the negligence of the trustees or servants. 2. That in no 
event may a beneficiary recover. 3. That a trustee or servant may 
be held personally liable. 4. The fact that certain patients may 
pay reasonable amounts does not necessarily deprive the hos- 
pital of its charitable character. The first of these propositions 
seems hardly to be correct, nor is the second universally true, 
and since the sanitarium was found to be clearly not a charity, 
the whole question must still be considered an open one in Cal- 
ifornia. 

E. B. P. 

Trusts: Rescission of Conveyance for Failure of Con- 
sideration. — A grantor cannot rescind his conveyance merely 
because of the grantee's failure to perform his promise. 1 Thus 
in executed sales, default in the payment of the purchase price 
gives the vendor no right to rescission and reconveyance. 2 The 
extraordinary remedy of cancellation and reconveyance 8 is applied 
is cases of fraud, mistake, and duress — the usual ground of equity 
jurisdiction. 4 It has, however, received an extension to cases 
where the grantee fails to perform his promise to support the 
grantor. In these cases, the reconveyance has been justified on 
the various grounds of condition subsequent, 5 fraud, 8 presumed 
fraud/ absence of other remedy, 8 and upon the arbitrary ground 

1 6 Pomeroy, Equity Jurisprudence, § 686, p. 1157 and cases cited; Black, 
Rescission of Contracts, § 358; Smith v. Blandin (1901), 133 Cal. 441, 444, 65 
Pac. 894; Lawrence v. Gayetty (1889), 78 Cal. 126, 133, 20 Pac. 382; White 
v. Hendley (Nov. 12, 1917), 25 Cal. App. Dec. 757. 

"Lassing v. James (1895), 107 Cal. 348, 357, 40 Pac. 534, 536; Black- 
wood v. Cutting Packing Co. (1888), 76 Cal. 212, 18 Pac. 248; Hoyt v. 
Hanbury (1888), 128 U. S. 584, 32 L. Ed. 565, 9 Sup. Ct. Rep. 176; Lowry 
v. Higgins (1854), 5 Ind. 507; Bearrow v. Wright (1897), 17 Tex. Cv. 
App. 641, 43 S. W. 902; Smith v. Blandin, supra, n. 1. 

s Atlantic Delaine Co. v. James (1876), 94 U. S. 207, 24 L. Ed. 112; 
Union R. R. Co. v. Dull (1887), 124 U. S. 173, 31 L. Ed. 417, 8 Sup. Ct. 
Rep. 433. 

4 2 Pomeroy, Equity Jurisprudence, §§ 910-912. 

8 Leach v. Leach (1853), 4 Ind. 628, 58 Am. Dec. 642; Cree v. Sherfy 
(1894), 138 Ind. 354, 37 N. E. 787; Mootz v. Petraschefski (1908), 137 
Wis. 315. 118 N. W. 865. 

«Hays v. Gloster (1891), 88 Cal. 560, 26 Pac. 367; Fabrice v. Von Der 
Brelie (1901), 190 111., 460, 60 N. E. 835. 

* McClelland v. McClelland (1898), 176 111. 83, 51 N. E. 559; Cooper v. 
Gum (1894), 152 111. 471, 39 N. E. 267; Shephardson v. Stevens (1889), 
77 Mich. 256, 43 N. W. 918. 

"Glocke v. Glocke (1902), 113 Wis. 303, 89 N. W. 118, 57 L. R. A. 
458; Cooper v. Gum, supra, n. 7. 
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that it is a well settled rule.* Campbell v. Kennedy 10 extends 
rescission to the case of a mere breach of the grantee's promise. 
There mining property was conveyed with a contemporaneous 
agreement that when the grantee sold, he would divide the pro- 
ceeds after deducting $1,200 which he had advanced to the 
grantor. It was held that his refusal to sell constituted a failure 
of consideration under section 1689 of the Civil Code of California 
which allowed the plaintiff to rescind the contract, and entitled 
him to a reconveyance. 

When a trust is validly executed so that the property is con- 
veyed to the trustee, 11 the settlor, in absence of the reservation of 
such a power, cannot revoke it, 12 but it will always be enforced. 18 
It may be terminated if its object is fulfilled, unlawful or impos- 
sible, 14 or where all the cestuis are before the court and agree. 15 
But it cannot be terminated by any act of cestui or trustee," 
nor by the absence of a trustee," or his neglect, failure or refusal 
to act. 18 Bona fide purchasers and creditors alone can defeat 
its purpose. 19 

The court's opinion is based on section 1689 of the Civil 

9 Kusch v. Kusch (1892), 143 111. 353, 32 N. E. 267. See discussion 
in Pomeroy, Equity Jurisprudence, Vol. 6, § 686, where the ground of 
hardship is emphasized. 

10 Feb. 2, 1918, 55 Cal. Dec. 301. 

"Pomeroy, Equity Jurisprudence, Vol. Ill, § 1001; Massey v. Hunt- 
ington (1886), 118 111. 80, 7 N. E. 269. 

12 Cal. Civ. Code, § 2280; Salisbury v. Bigelow (1838), 20 Pick. (Mass.) 
174; Anderson v. Williams (1913), 179 111. App. 398, 407; Hellman v. 
McWilliams (1886), 70 Cal. 449, 11 Pac. 659; Gray v. Union Trust Co. 
(1915), 171 Cal. 637, 641, 154 Pac. 306; People v. Cogswell (1896), 113 Cal. 
129, 141, 45 Pac. 270; Perry on Trusts, § 744; Tenant v. Memorial Home 
(1914), 167 Cal. 570, 576, 140 Pac. 242; Adams v. Adams (1874), 21 Wall. 
(88 U. S.) 185, 22 L. Ed. 504; Kopp v. Kunther (1892), 95 Cal. 63, 30 Pac. 
301. 

"Cal. Civ. Code, §§ 2279-2289; Stone v. Hackett (1858), 12 Gray 
(Mass.) 227; Pratt v. Thornton (1848), 28 Me. 355, 48 Am. Dec. 492; 
Moyer v. Moyer (1880), 21 Hun (N. Y.) 67; Smith v. Davis (1891), 90 
Cal. 25, 27 Pac. 26; Cowling v. Douglass (1842), 4 Ala. 206; Adams v. Lam- 
bard (1889), 80 Cal. 426, 22 Pac. 180; Viney v. Abbott (1872), 109 Mass. 
300; Lovett v. Farnham (1897), 169 Mass. 1, 47 N. E. 246; Nellis v. Pack- 
ard (1901), 133 Cal. 617, 66 Pac. 32, 85 Am. St. Rep. 227; In re Webb's 
Estate (1875), 49 Cal. 541; Prouty v. Edgar (1858), 6 Iowa 353; Hays v. 
Gloster (1891), 88 Cal. 560, 26 Pac. 367; Golden Cross Mining Co. v. 
Spiers (1896), 115 Cal. 247, 47 Pac. 108. 

14 Cal. Civ. Code, § 2279; People v. Cogswell, supra, n. 12; Simpson 
v. Simpson (1889), 80 Cal. 237, 242, 22 Pac. 167; Gilman v. Heitman 
(1907), 137 Iowa 336, 113 'N. W. 932, 941. 

15 Gray v. Union Trust Co.. supra, n. 12 ; Anderson v. Williams, supra, 
n. 12; Eakle v. Ingram (1904), 142 Cal. 15, 75 Pac. 566; Ringrose v. 
Gleadall (1911), 17 Cal. App. 664, 121 Pac. 407. 

"Anderson v. Williams, supra, n. 12; Folk v. Hughes (1915), 100 
S. C. 220, 84 S. E. 713; Adams v. Adams, supra, n. 12. 

17 Smith v. Davis, supra, n. 13. 

18 Cowling v. Douglass, supra, n. 13; Rounsaville v. Rounsaville (1915), 
84 S. E. (Ga.) 64; Pratt v. Thornton, supra, n. 13. 

19 Stone v. Hackett, supra, n. 13. 
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Code. This section, which provides for the rescission of con- 
tracts, is found under the heading "Extinction of Contracts" 20 
in that part of the code dealing with contracts. 21 Conveyances 
and trusts are treated in entirely different divisions 22 and the 
special sections providing for the revocation 23 and termination 24 
of trusts are found under the heading "Obligations of Particular 
Transactions," 25 and not under "Obligations of Contracts." 28 
The sections on revocation and termination do not provide for 
this situation, and section 863 of the Civil Code deprives the 
plaintiff of any interest in the land, leaving him only a personal 
action for the enforcement of the trust. Furthermore, the 
property having been conveyed to sell, an equitable conversion 
had taken place. 27 The plaintiff had merely a right to the pro- 
ceeds of the sale, and had placed the property one step further 
beyond his power to recall. 

Mindful of the historical accident of equity and trusts 28 and 
the growth of the doctrine of repudiation of contracts, 2 ' the 
question arises whether rescission was proper. The defendant 
had advanced money relying solely on an interest in contingent 
profits from an uncertain sale of a mine of doubtful value. 
Rescission operates as a penalty for his breach by cutting off 
this opportunity to realize in a mining venture in which he had 
legitimately speculated and in which he had acquired a vested 
interested. Moreover, he had rendered a substantial benefit by 
advancing $1,200 to save the property from execution. The 
transactions had progressed sufficiently far by such substantial 
performance on the part of the defendant, to render rescission 
inequitable. 

But the greatest obstacle in the way of rescission in such a 
case, however, comes from the wide difference in our law between 
contract on the one hand, and conveyance and trust on the other. 
The essence of contract is a binding promise. A conveyance or 
trust disposes of and transfers tangible property with all the 
elements and incidents thereto. No consideration is necessary in 

2 » Division Third, Part II, Title V, Chapter I. 
"Division Third, Part II, "Contracts." 

"Division Second, Part II, "Real Property"; Title IV, "Trusts"; and 
Division Second, Part IV, Title IV, "Transfer of Property." 
23 § 2280. 
« § 2279. 

25 Division Third, Part IV, "Obligations Arising from Particular 
Transactions"; Title VIII, "Trusts." 

26 Division Third, Part II. 

2 * Craig v. Leslie (1818), 3 Wheat. 563, 572, 4 L. Ed. 460; McCulloch v. 
Chatfield (1895), 67 Fed. 877; Coster v. Clarke (1841), 3 Edw. Ch. 429, 
6 N. Y. Ch. 714; Craig v. Jennings (1876), 31 Oh. St. 84, 86; Zane v. 
Sawtell (1877), 11 W. Va. 43; Brown Banking Co. v. Stockton (1900), 
107 Ky. 492, 54 S. W. 854; Estate of Walkerly (1895), 108 Cal. 627, 41 
Pac. 777. 

28 See Maitland, Equity. 

29 See 14 Harvard Law Review, 317. 
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the latter. Not being consensual or promissory, but lying in grant, 
conveyances and trusts are not contractual in their nature or 
obligations. One person alone may make a binding trust, but 
a contract promissory in nature must rest upon the agreement 
and mutual assent of parties. A conveyance or trust may be by 
way of gift as well as in pursuance of a contract. All the parties 
thereto may terminate a contract at will, but a settlor or grantor 
has, as seen above, placed the property beyond his control. A 
defaulting trustee will be removed and another substituted, but 
courts do not alter the terms or parties to a contract, nor upon 
breach substitute new parties thereto. A trustee may apply to 
a court for explanation, advice or approval, but no court will 
tell a petitioner what he himself intended or promised in his own 
contract. A contract creates contracting parties; a conveyance 
the relationship of grantor and grantee; trusts, trustee and cestui. 
Each of these different relationships has its own appropriate 
rights and remedies. 30 While the trust or conveyance may arise 
out of a contract, its execution ushers in a new relationship, the 
rights and liabilities of which succeed to those of the contract. 

A. W. B. 

Wills: Republication: Pretermitted Heir. — By will a 
testatrix left ten dollars to one of her daughters. A codicil sub- 
stantially confirmed the will. In the interval between the exe- 
cution of the will and the codicil, the daughter died, leaving a 
son who had not been named in his grandmother's will. In the 
Estate of Matthews 1 the Supreme Court of California held that 
this grandson was a pretermitted heir under section 1307 of the 
Civil Code of California. 2 This conclusion was reached by the 
application of two principles: first, that a codicil republishes the 
will as of the date of the codicil; and second, that a devise or 
bequest to a person dead at the date of the execution of the will 
is void and does not pass to his heirs by the provisions of section 
1310 of the Civil Code. 3 Following these principles, the grandson 
could not inherit the ten dollars bequeathed to his mother by 
the testatrix (his grandmother), and therefore was a pretermitted 
heir. 



80 For the idea of relationship in our law see article by Prof. Pound, 
Law as Developed in Juristic Thought, 30 Harvard Law Review, 210, 213. 

1 (November 30, 1917), 54 Cal. Dec, 169 Pac. 233. 

2 "When any testator omits to provide in his will for any of his 
children or for the issue of any deceased child, unless it appears that such 
omission was intentional, such child, or the issue of such child has the 
same share in the estate of the testator as if he had died intestate and 
succeeds thereto." 

3 "When any estate is devised _ or bequeathed to any child or other 
relation of the testator, and the devisee or legatee dies before the testator, 
leav : ng lineal descendants, such descendants take the estate so given by 
the will. . . ." 



